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In an action decided by the Court of Appeals in Septem- 
ber, 1875 (the matter of Kieman), the Chief Justice of our 
State, delivering the opinion of the Court of Last Resort, said 
that it was not safe for him to speak confidently of the exact 
condition of the law in respect to public improvements in the 
cities of New York and Brooklyn ; "the enactments in ref- 
erence thereto had been modified, superseded, and repealed so 
often and to such an extent that it is difficult to ascertain 
just what statutes were in force at any particular time/' 

This emphatic declaration, now upward of three years 
in the reports of the Appellate Court of the State as its de- 
liberate opinion, should long since have awakened general 
public attention and caused some organized co-operation with 
the view of remedying this evil. To allow our legislation to 
come into hopeless confusion as to interests in the city and 
county of New York and in the city of Brooklyn, represent- 
ing as they do upward of one half of the taxable property 
of the State and about a third of its population, in itself 
shows an apathy on the part of our citizens lamentable in the 
extreme, and to permit it to continue so is a crime. If the 
laws in relation to public improvements in those two cities 
are in a state to make it difficult for the Court of Last 
Resort to determine what the actual condition of the law is, 
how ridiculous becomes the assumption of the law which pre- 
sumes every layman to know it ; and what must be the con- 
dition of the statutory law of our State in relation to matters 
that are not public improvements, because as to them at 
least the Corporation Counsels of those two cities, men of 
ability generally, pay some attention to getting them into 
gome harmonious and proper shape. 



This solemn declaration of the court produced a profound 
impression upon me and led to an investigation upon the 
subject of methods of legislation, the results of which I 
purpose to lay before you this evening. 

When our State Government was organized and a general 
grant of legislative power conferred upon our Legislature, 
simple indeed were the wants of our people in the way of 
legislation, either of a general or a special character ; we 
were in the main a widely spread mass of agriculturists ; to 
a very limited degree only merchants and middlemen ; manu- 
factures were in their extreme infancy and the politician as 
a separate class was unknown. Forty pages of general 
and special statutory enactments occupied during the early 
years of our independence the whole of the legislative work of 
a session ; and even the active lawyer, leader of the bar though 
he may have been, the leading merchant or the large landed 
proprietor, could spare time to go to Albany as a representa- 
tive to supply the legislative wants of a homogeneous, con- 
tented, and simplicity-loving people. The corporation, with 
its manifold ramifications into every function of humanity, 
with its limited liability and unlimited demands, with its in- 
terests of directors as contradistinguished from the interests 
of the stockholders, with its perpetual existence and constant 
rapacity, was comparatively unknown. The application of 
steam to industrial pursuits was but a philosophical toy at that 
period, and had not yet given capital the power to employ in 
the shape of mechanical equivalents millions of hands which 
would labor day and night, could not strike, and multiplied 
indefinitely the commodities that supply the wants of society. 
Fire insurance was in its infancy, life insurances were not 
known, banking was but little extended, the railway and the 
railway corporation were not dreamed of, the uses to which 
electricity could be put had not yet been discovered, and, of 
course, telegraph companies were still less anticipated. 

Jealously and carefully, however, did the men who framed 
our institutions guard against the evils that they supposed to 
lurk in the possibility of vast accumulations of wealth ; there- 
fore, almost from the earliest history of our Government, en- 
tails were made void, accumulations beyond a life or lives in 
being and twenty-one years were prohibited, patents of nobil- 



ity were forbidden, both by the Constitution of the United 
States and the constitutions of the several States, and it was 
supposed that here, at least, we not only had uprooted all caste, 
but that the essential element which substantially created 
caste — ^great hereditary wealth — was prevented, except under 
the extraordinary circumstances of children inheriting all 
the faculties for money-making that were possessed by the an- 
cestor. In short, we resolved that as far as laws could accom- 
plish it, to make the term of a man's natural life the term of 
his accumulations, and by an equal distribution of property 
among his descendants to prevent such vast wealth being 
transmitted to any citizen as to make him insensible of the 
pressure of taxation and therefore regardless of the laws and 
welfare of the Commonwealth. That by the trick or device 
of corporate existence, this public policy and all the laws 
expressive thereof could be circumvented was not anticipated. 
The influence of these corporations upon legislation, vastly 
more powerful and in many respects more sinister than that 
which could be exercised by separate individuals, because 
wielded with less personal responsibility, could not have been 
foreseen, and therefore our bills of rights are silent upon 
this subject, and our constitutional limitations fail to close 
this door upon sinister and improper influences. 

That the great bulk of legislation would become of the 
nature of local and private, was also scarcely anticipated. 
That the division of employments brought about by ma- 
chinery, effecting a dexterity theretofore unknown, would 
result in dividing our ever-active communities into classes of 
politicians and non-politicians, was not and could not well 
have been foreseen. This division of employments, together 
with the intensity of work caused by the application of 
steam and electricity, gives to the merchant of to-day, to 
the manufacturer and to the lawyer of to-day, if at all 
fitted for their respective vocations, an intensity of occupa- 
tion which, while it makes the consideration by them of the 
public weal or the devotion of time to public interests a posi- 
tive sacrifice of personal well-being, on the other hand has 
created a class of politicians who, in their turn, do nothing 
but pull wires, manipulate primaries, fix slates for caucuses, 
and, in the expressive language of the press, attend to the 
machinery of practical politics. 
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Therefore, even if our methods of legislation had been the 
best possible, we would doubtless have found ourselves in a 
condition of considerable embarrassment, arising from the 
fact that the natural laws of competition and division of em- 
ployments had, contrary to the expectation of the men who 
framed our Government, created a special class of governors 
— a class drawn from our leisure class, which contradis- 
tinguishes itself from the leisure class of other countries in 
being placed rather below than above the active occupations 
of the community. In addition to the difficulties which our 
social organization has brought upon us, from the fact that 
our merchants, professional men, and agriculturists — the men 
upon whom the scheme of our government relies for its 
legislation — are no longer, even as to a part of the year, 
men of leisure, our methods of legislation have remained 
woefully behind the necessities which modern civilization 
brings with it ; and it is these defects to which I desire more 
especially to draw your attention this evening. 

When one of you goes to the far West and enters a 
country store — where population is sparse, near where the 
log-cabin has just made room for itself in the primeval for- 
est — ^you find the proprietor a vender of drugs, and of oil, of 
boots and shoes ; and silks, molasses, and straw hats are 
handed over the same counter by the same individual. 

As population increases and with it civilization advances, 
the hamlet boasts of a hat store and a boot shop, a dty-goods 
house and a grocery ; and thus one occupation in process of 
time becomes subdivided into many. 

Our legislation is as yet in the country-store condition. 
The methods which were considered sufficient for the 
homogeneous, poor, simple agricultural population of the 
State of New York in 1789, are, with very slight modi- 
fications, scarcely worth mentioning, the methods of to- 
day. No distinction is made between public and pri- 
vate bills ; there is no ministerial or party responsibility in 
reference to public measures ; private and local bills are not 
subjected to any scrutiny, to any trial, to any safeguards, as 
to their passage, which distinguishes them wholly from the 
public legislation, and which would afford reasonable guar- 
antees that the rights of individuals have been protected in 



the drafting of the bill before its introdaction and the 
amending of the bill during its passage, and that such pri- 
vate, special, and local legislation is not in conflict with the 
context and purposes of the general law. 

When we take into consideration that modem society has 
been reorganized by what has taken place within eighty 
years, that the growth of wealth has advanced at a rate fifty- 
fold as compared to its growth anterior to this century ; as to 
population, fourfold to what it was anterior to this century ; 
and corporations have multiplied a hundredfold within the 
same time, and that all this brings upon the legislative body, 
however pure it may be, a pressure for special rights and a 
corresponding disregard of general rights quite beyond any 
proportion to what existed anterior to this century — it seems 
quite inexplicable why that differentiation which has taken 
place in every well-constituted factory, in every well-consti- 
tuted department of human industry of any description, has 
not taken place in our legislation, and that our community 
has not deemed it necessary to erect bulwarks against this 
pressure of special interests. 

Let us look for one moment at a legislative session, and 
then ask ourselves whether or not some remedy of a most 
thorough character is not immediately requisite. The 
members are elected by the various parties upon Federal ques- 
tions only, without special regard to the fitness of the candi- 
date for the necessities of the State for its own legislation. 
In some few instances the man thus elected may be specially 
qualified, but his election, as a general rule, does not turn 
upon that special qualification ; there is no conference be- 
tween the members before the Legislature meets as to the 
scheme of legislation for the session; there is no ministry or 
no party in any concrete form responsible for the legislation 
of the ensuing year. The 32 members of the Senate and 128 
members of the House arrive at the Capitol respectively 
pledged to their parties on party measures, but free upon 
other subjects, to constitute our Legislature for the year. 
The only contest at the beginning of the session is the elec- 
tion of a Speaker with a view to the formation of committees, 
and the Speaker, although he has the important function of 
appointing committees, and can manipulate their membership 
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as he pleases in special interests, has no responsibility in the 
way of suggesting, framing, shaping, or conducting the legis- 
lative course of the session. If bad laws are passed, he is 
held blameless ; if good laws fail in their passage, unless 
through the direct interference of his ruling, no responsi- 
bility attaches to him. After the Speaker has been elected 
and the committees appointed, which may or may not be 
manipulated in special interests, the work of the session 
begins ; there is no leadership except that kind which comes 
from long experience in the Legislature and consequent knowl- 
edge of its rules ; there is not, as there generally is in other 
representative governments, a ministry responsible for the 
legislation and to whom the community can look for the sug- 
gestions for and the successful framing of laws. When the 
committees are organized, any member can introduce bills, and 
that right is practically without limit, until toward the close 
of the session. Whatever the nature of the bill may be, 
whether it be to frame a new code of procedure for the State, 
a new system of commercial law, a village charter, or an act 
to secure the better application of funds to relieve the poor 
in some remote town, it takes the same course; it is referred 
to what is supposed to be its appropriate committee, is 
scarcely ever drafted at the Capitol, is suggested as a general 
rule by some special or private interest which is behind it, 
and the success of these several bills depends upon the 
strength and vigor, the pertinacity and skill with which this 
private interest or its lobby sees fit to push it. Toward the 
end of the session the provisions of the Revised Statutes in 
reference to reading of bills and the requisite majorities are 
scarcely observed, entries are made in the journal so as to 
conform to the general law, but in point of fact there is no 
serious contention that the general law on the subject of legis- 
lation, meagre as it is, has been complied with, and there is 
no order, no system, and, beyond all, no supervision to see to 
it that these special laws shall conform to the general scheme 
and purposes of the general statutes of the Commonwealth. 
The scenes which are witnessed at every session toward the 
end thereof, the scramble for legislation, the general post- 
ponement of acts relating to the public weal, and the prefer- 
ence given to special legislation, have been so often told by 
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the press, are so well known to all of you, that I need but 
draw your attention to this as a well-established fact of such 
public notoriety that it needs no proof. 

Under such a condition of legislation the cynical state- 
ment that skilled talent is necessary for the purpose of secur- 
ing the passage of a bill, and that it is idle to expect that a 
bill shall be turned out as law unless such skilled talent is em- 
ployed, contains a considerable amount of truth, but unfortu- 
nately the skill that now is invoked is generally unscrupulous 
and corrupt in its character instead of being the skill of a 
cabinet or body of men whose duty it is to supervise and 
become responsible for the legislation of a legislative session. 
Our legislators, when they convene, expect bills to drop into 
their hands upon which they are to act, and of course private 
interests are at all times sufficiently alert and active through- 
out the State to ask for legislation from year to year for the 
purpose of enlarging powers already too extensive ; and such 
bills are produced in sufficient quantity to occupy a legisla- 
tive session. 

A bill that happens to be the order of the day occupies it 
to the exclusion of more important measures, and it seems to 
be nobody's business to see to it that such a bill, if it is 
unimportant, be postponed until the important bills of the 
session are disposed of. Some of you may remember the 
remark with which those of the committee who were ap- 
pointed by the citizens of New York to promote the pas- 
sage of the constitutional amendments in relation to cities, 
were met by members of last year's Legislature when toward 
the end of the session they appeared before it. They were 
seriously told that it was very much to be regretted that 
they did not see fit to go before the Legislature earlier in 
the session, because then there might have been some chance 
for the passage of the constitutional amendments. It never 
occurred to the legislators that it was their business to push 
them ; that they were intrusted with the legislation of the 
State ; that they had a most complete and adequate notice 
upon the statute-book of the year previous of the passage of 
the resolutions which were to be converted into constitu- 
tional amendments ; and yet as no one could be said to be 
responsible to secure their passage, the members of the Leg- 
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islature seemed to regard it as the duty of citizens not in- 
trusted with legislative functions to push their passage, and 
to keep tugging away from the beginning until the end of a 
session to bring them to a vote. So complete has become the 
perversion of ideas upon this subject that those who suggested 
this excuse to the citizen's committee seemed to be quite 
oblivious that this was substantially a confession of the fact 
that the Legislature looks to special interests for its inspira- 
tion for the legislative work of the year, and to the lobby 
for the push. This view has become so much part of the un- 
written common law of legislation that any suggestion that it 
is a legislator's duty to draft, to prepare as well as to pass 
laws, and not the duty of the citizens who elect the legisla- 
tor, seems, even to the best of the members of the bodies, 
doctrinaire and chimerical ; and then when a law is sug- 
gested for the consideration of the Legislature of real public 
utility, pray what inquiry, if any, is instituted on the part 
of the Legislature to acquaint itself with its merits and in- , 
telligentlyto press for its passage or to determine upon its re- 
jection ? You may answer that there are committees whose 
functions embrace the performance of such duties, but how do 
they perform them ? The taking of evidence before them is 
scarcely known; they will hear counsel, pro and con, in which 
violent statements of facts are made and wide generalizations 
stand in place of arguments, and these statements of so-called 
facts generally so flatly contradict each other and the argu- 
ments vary so widely, that the legislative committee is not 
much the wiser after they have heard argument than before. 
What care is taken that private legislation does not con- 
flict with private rights ? Take the course of legislation upon 
the rapid-transit bills. When a suggestion was made with 
reference to the unconstitutionality of certain of their pro- 
visions, the answer was that that was the business of the 
courts ; and thus a great mass of legislation is passed, year in 
and year out, of questionable, if not clearly of an unconstitu 
tional character, allowing the courts to fish out that which is 
unconstitutional from the constitutional part, after an infinite 
amount of mischief has been done by such unconstitutional 
legislation ; but quite indej)endent of the unconstitutionality 
of certain legislation, a vast amount of evil is constantly 
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wrought by legislation, in disregard of private interests, simply 
because these private interests have no opportunity to be 
heard, and the legislative committees give no time and have 
not the time to give to a thorough investigation. The com- 
mittees meet between the hours of legislative sessions which 
members generally prefer to devote to their dinners and their 
post-prandial cigars ; they consider it a hardship to be com- 
pelled to attend ; they loiter in and loiter out during a discus- 
sion, as their humor may dictate. They have neither the 
sense of responsibility attaching to a judicial inquiry nor do 
they feel themselves in any degree as judges ; no formality 
is observed, no decorum, no order nor method of inquiry 
The Railway Committee will hear an argument upon the 
same day upon a suggestion to change the general body of 
the railway law, and upon a proposition to compel milk-trains 
upon the Harlem Railroad to run at a certain rate of freight ; 
the Committee on Cities will hear an argument upon the 
proposition to change the organic law of the city of New 
York immediately after or before a proposition to alter the 
lines of the opening of a street in the city of Hudson. Local, 
special, and private laws jostle public laws, and the order in 
which they are heard, and the time given to them respectively, 
is very much dependent upon the pressure which is brought 
to bear upon the individual members of the committee or its 
clerk. And when at the end of a session a volume of laws is 
brought forth, two fifths of which are mere administrative 
regulations, one fifth private acts, and one fifth local laws, 
and only the last fifth laws of general public utility, and the 
whole incongruous, inharmonious, and adding additional con- 
fusion to an already confused amount of legislation, no one 
member nor any officer or officers of the Legislature or State 
executive government may be said to be responsible for this 
evil ; no party is held responsible for it, and no ministry 
exists which can in any degree or in any way be held respon- 
sible. The committees work independently of each other ; 
there is no drafting committee ; there are no examiners ; 
there is no council of revision ; there is nothing, in short, to 
secure order except the necessarily hurried and perfunctory 
examination that can be given in the Executive Chamber, the 
incumbent of which at best can only prevent by his veto the 
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most outrageously unconstitutional bills from becoming 
operative. 

When the pressure of private interest had created a lobby 
so powerful in its character that our legislative methods had 
become a scandal and a disgrace, it was thought advisable to 
erect a barrier by limiting the powers of the Legislature in 
certain directions, 'and particularly those in which the lobby 
influence had been most severely and perniciously felt ; hence 
the recommendation of the constitutional commission of 1872 
found favor with the people, and was incorporated into the 
constitution of the State. This amendment prohibits the 
Legislature from passing a private or local bill in many cases 
requiring legislative acts, such as to change the names of 
persons ; the laying out, opening, altering, working, or discon- 
tinuing roads, highways, or lands, or for draining swamps or 
lowlands ; locating towns or county-seats ; providing for the 
changes of venue in civil or criminal cases ; incorporating vil- 
lages ; providing for the election of members of boards of su- 
pervisors ; selecting, drawing, or impanelling grand or petit 
jurors ; regulating the rate of interest, or making, opening, 
and conducting elections or designating places of voting ; 
creating, increasing, or decreasing fees, or percentages, or 
licenses of public officers during the term for which such offi- 
cers are elected or appointed ; granting to any corporation, 
association, or individuals, the right to lay down railroad - 
tracks ; granting to any private corporation, association, or 
individuals, any exclusive privilege, immunity, or franchise 
whatever, and requiring that the Legislature shall pass gen- 
eral laws for these special objects, and providing that in the 
special cases of laying down railroad-tracks in the streets 
the consent of the city and of the owners along the lines of 
the street shall be obtained. 

Already has this provision been considerably limited in its 
beneficial effects by the decision of the Court ^ of Appeals, 
which inferentially allows the Legislature to confer all sorts 
of privileges, immunities, and special grants to existing cor- 
porations, whilst it could not make an original grant of power 
to a new corporation. This decision arose in part from the 
awkwardness of the wording of the constitutional provision 
and to the existence of a supposed public necessity to uphold 
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a special grant of power which the Legislature gave to the 
rapid-transit lines of New York. But the great danger of 
these limitations of legislative power lies in the fact that 
wherever the restrictions are clearly and unquestionably appli- 
cable the special private interest which feels itself hampered 
by the existence of the constitutional limitation will strain 
every point to have the general law so amended as to meet its 
special case. Hence the little harmonious legislation that is 
left to us is thrown into the arena of private interests to be 
hacked at and torn to pieces as such private interests may 
dictate. In any community having responsible methods of 
legislation through the instrumentality of a ministry, this 
evil were but little to be feared, as no ofiBcers truly respon- 
sible would allow the general body of legislation to be thus 
dealt with ; but we have no cabinet in our State govern- 
ments ; we have no leaders of legislation ; even our political 
parties are not held responsible for the legislations of the 
several sessions, and hence there is no breakwater, represent- 
ing general interests, against the inroads and pressure of the 
several private interests which constantly beat against and 
break into the legislative chambers. 

The only remedy that I can see is to follow the precedents 
of other countries, and give form and method to our legisla- 
tion by distinguishing clearly between matters of public and 
matters of private legislation; by providing that all private or 
local bills which it is proposed that the incoming Legislature 
shall act upon shall be filed with the Secretary of State sixty 
days before the opening of the legislative session, and no pri- 
vate or local bill is to be introduced during the session unless 
so filed, except with the consent of the Governor and two thirds 
of both Houses entered upon the journals by ayes and nays. 
After the bill has been filed, its object and a synopsis of its 
contents should, at the expense of those interested, be adver. 
tised in the State paper before the opening of the Legisla- 
ture ; an abstract thereof given, and if it affects private in- 
terests by the proposed occupation or interference with the 
surface of any street or highway, or in any way to involve the 
rights of eminent domain, owners of property along the line 
of the street or highway or proposed improvement should be 
individually notified before the opening of the session. Ob- 
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jections to bills should thereupon be filed within the first ten 
days of the session^ and after they have elapsed these several 
private bills should be referred to joint special committees of 
members of the Legislature and experts to be appointed by 
the Governor, who shall sit as though they were courts of 
justice, and after a proceeding analogous to a trial report 
from time to time the bills with their amendments to 
the Legislature. The expense of this inquiry should be 
borne by the promoters of the private or local bills, who 
should be required to make with the Comptroller of the 
State deposits, during the various stages of the bill, through 
the respective branches of the Legislature, of sums of money 
not to exceed in any one case two hundred dollars. The bills 
and these objections thereto, all duly filed, should be considered 
in the same light as the framing of an issue at law. A cal- 
endar should be made for the bills in their respective com- 
mittees, which shall be duly published, and notice of the time 
and place of trial and hearing given to the parties who file 
the same. Then at the trial of these issues all interests could 
be heard through the instrumentality of counsel, testimony 
could be taken, and the question whether the bill shall be- 
come a law would partake of the nature of a judicial inquiry 
as to rights, instead of a mere legislative inquiry for the in- 
formation of the legislators. It may be said that this gives 
to legislation the character of judicial procedure. I grant the 
force of this remark, but deny that that is an objection to the 
method. Legislation divides itself naturally into public as 
one class, and into private and local as another, and the lat- 
ter is both according to the principles of the Boman law and 
the fundamental principles of the English law — not, strictly 
speaking, legislation at all, but partakes of the nature of a 
grant by a legislative court of the same validity as a judicial 
decree, allowing or establishing special exemptions, privi- 
leges, or monopolies, in derogation or in alteration of the com- 
mon right which^s established only by general law. To-day 
the English Court of Chancery feels itself at liberty to enjoin 
a party from promoting a private bill before Parliament when 
such bill would be in violation of a contract ; and when it 
was suggested, on argument, that such an injunction is an 
interference with the constitutional right of petition, the 
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answer was made by the court that the passing of private and 
local bills is not, strictly speaking, legislation at all, but is 
an exercise of the parliamentary right to grant a petition for 
special privileges, and thus is an exception to general legisla- 
tion ; and as this exercise of right is never undertaken by 
Parliament except at the promotion of private parties, who, 
through counsel, attend and follow each legislative step of the 
bill — steps which are never continued when such private par- 
ties abandon the bill — Chancery will prevent the promotion 
of such bills, the effect of which would be practically to 
operate as violations of contracts, express or implied. 

Had such an inquiry been instituted before the passage of 
the rapid-transit bills, is it conceivable that violations 6f the 
rights of property so outrageously perpetrated by them would 
have received legislative sanction ? We are now compelled, 
since the rendering of the decision of the Court of Appeals, 
to believe that these violations of vested interests are consti- 
tutional. 

Yet had something in the nature of a trial taken place, 
showing the injury which would be done to property along 
the line of the proposed improvement, the Legislature would 
have insisted that such companies shall not under the guise 
and by the organization of construction companies create 
liens upon the capital and franchises of the roads as to make 
it problematical whether they can be made to respond in 
damages to the owners along the sides of the streets. Even 
if these corporations would have been permitted to have taken 
possession of the thoroughfares of a great city like New York, 
without the payment in advance for the injury that they may 
do to property, some provisions would then doubtless have 
found their way into the bills by which a proportion of the 
amount represented by their capital stock would have been 
deposited or pledged in the way of an impounding, so that 
when private owners recover judgments against them, they 
may not be postponed to bonds in the hands of bona-fide 
holders, which in their aggregate sum not only represent the 
cost of the roads, but the so-called value of the franchise, a 
value consisting mainly in a capitalization of injury done to 
property. Property-owners may possibly be defeated of pay- 
ment for injury by a device which may induce the judges to 
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regard a demand as unreasonable which asks them to make 
the unliquidated damages occasioned by these roads to con- 
tiguous property a prior charge to the lien of the construc- 
tion money, bonds and mortgage. A wrong, however, will be 
done by this sort of legislation, whatever be the consequences 
of the litigations, either to the property-owners or to these 
bondholders, which should have been foreseen, and which 
could very readily have been avoided by careful inquiry. 

I use this as an illustration because it is the most recent 
and well-known violation under constitutional forms of the 
rights of property arising from the criminally careless meth- 
ods of our legislation, and which would be made impossible 
if a scheme such as I suggest for the remedy of the present 
system were adopted. Instead of having private and local 
bills hereafter passed, and leaving to the courts the duty of 
picking out the unconstitutional laws from the constitutional 
ones, their purpose, scope, and effect would be scrutinized be- 
fore the legislative session ; they could not be sprung upon 
private interests without notice, and at every step the com- 
mittees could take the opinions of experts, and at their sug- 
gestion change, alter, and modify the proposed bill as coun- 
ter private interests may require for their proper protection. 
This is not a novelty I propose to you, but a course in strict 
analogy to England's methods of to-day. 

As to public and general measures, the remedy is one far 
more difficult to apply. The Constitution of 1846, jealous 
of administrative or executive influence, has so diminished 
the powers of the Governor and his advisers, the Attorney- 
General and Secretary of State, that practically he is left 
without a cabinet. It is true his message is supposed from 
year to year to suggest what sort of legislation should occupy 
the attention of the Legislature, but after the delivery of his 
message, which is occupied in the main with national and 
political questions, from the standpoint of the incumbent's 
political affiliations, his. duty to the Legislature, except to 
veto outrageous measures, is considered discharged. 

It would perhaps be overtaxing the present Court of 
Appeals to constitute it a council of revision for public 
measures, and to require that a majority of their number 
shall subject proposed bills, changing the general law^ to an 
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investigation before they are reported by committees ; but 
some public body, analogous to ^the commission of appeals, 
should be organized as a council of revision or drafting com- 
mittee, to prevent similar scandals such as recently have 
taken place in relation to the code of procedure in this State, 
and which may again happen at each legislative session when 
an important change of the law is to be acted upon. 

In England, not only are there parliamentary draughts- 
men in the employ of the government for the purpose of 
putting a proposed measure into proper shape and comparing 
it with existing legislation, so that there shall be no uninten- 
tional repeal or conflict arising from negligence, but the officer 
known as the Speaker's counsel is specially intrusted with 
the examination of public measures and to report thereon. 
Besides, the House of Lords plays a very different function 
as a revisionary body to the House of Commons, than is per- 
formed by the Senate to the Assembly. The hereditary lords 
and life peers of the English aristocracy include many men 
who have achieved distinction in literature, at the bar and on 
the bench, and who, in the evening of life, devote them- 
selves con amove to the laborious work of revising laws, and 
who are therefore specially qualified to apply and practice the 
art of legislative expression of the people's will. 

If the measure is one which affects the trade or commerce 
of the kingdom, it either emanates from the Board of Trade 
or is subjected to its scrutiny ; and so ripe a scholar as Mr. 
Ferrar, or the men who preceded him in the position of 
Secretary of the Board of Trade, do not allow cloudy or 
equivocal expressions to remain in a proposed statute, if the 
English language be capable of having the legislative idea 
expressed with clearness and precision. 

To illustrate how much is done in England toward obtain- 
ing the best possible results to secure the passage of whole- 
some public measures, the recent example of the em- 
ployment by the English Government of Sir James Pitz- 
James Stephen is a notable case in point. Sir James 
Stephen returned from India but a few years ago, after 
having earned for himself a brilliant reputation as a codi- 
fier of the law of evidence for that empire. Though 
not closely affiliated politically with the existing govern- 
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ment, an office was at once found for him which enabled the 
government to use his great talents to codify the English law 
of evidence, and immediately after that work was completed 
to make a criminal code which in accuracy of expression and 
philosophical arrangement is the best scheme of laws that has 
been proposed to any English-speaking people during this cen- 
tury. The ministry itself takes pride in offering a measure 
of this character and advancing its progress during the legis- 
lative session, if from no higher motive than that it compels 
the government's adversaries to concede the excellence of its 
provisions, the timeliness of the reforms, and the advantages 
to be derived therefrom ; it forces them to allow it to pass 
without opposition, and thus, by a confession of its merits, 
tacitly to praise the administration. It is with pride that 
the Attorney- or Solicitor-General rises in his seat in Parlia- 
ment to propose the measure, to explain its provisions, and 
to give the reasons, on behalf of the government, why it has 
been introduced, and that the government relies upon the 
opposition as well as upon its own adherents to secure its 
passage. Twice I had the opportunity to witness such a 
scene in Parliament, once in the House of Lords, in 1868, 
when Lord Cairns recommended the passage of extensive 
amendments, drawn by himself, to the English bankruptcy 
act, which practically remodelled it, and again last summer, in 
the House of Commons, on Sir James Fitz-James Stephen's 
scheme of the criminal code. Each time I felt that we had 
nothing analogous to this in our country in the way of offi- 
cers responsible for new legislation, in conformity with the 
spirit of the times, officers whose pride is awakened and 
ambition gratified in bringing it about, and who, from the 
lowest as well as the highest point of view, see their profit 
in advancing the public weal. 

We talk of party responsibility in connection with the 
administration of our Government, but we do not know it 
as a fact. We are now on the very eve of the meeting of 
the Legislature for the year 1879. I am addressing a body 
of gentlemen interested more than is common in all the leg- 
islation that affects the State, and specially interested in the 
legislation which will affect our great city. 

Has either political party advanced or proposed a scheme 
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of legislation for the coming year of a public nature? Is 
either or any party pledged to any scheme of legislation for 
the coming year as to this city ? And do any one of you 
know what measures are likely to be introduced and to prove 
successful which are of a public nature? And is any 
one responsible or chargeable with the duty of promoting 
such measures in the legislative halls ? And if at the end of 
the session all useful public measures have failed of accept- 
ance, is, again, anybody responsible for such failures ? Answer 
any of these questions in the affirmative if you can. 

You therefore see that, even as to public measures, we are 
remitted entirely to haphazard legislation such as may be 
suggested by private interest or by private ambition, and that 
in the absence of leadership, even public legislation^is thrown 
into the arena of the lobby to be fought over, to take its 
chance with private legislation, and to depend upon the 
accidents of the conduct of chairmen of committees, engross- 
ing clerks, and committee clerks : whether the same is to be 
adopted and come in the shape of a bill into the hands of the 
Governor. In a community in which legislation plays so im- 
portant a part as with us, we must no longer tolerate a state* of 
affairs which annually gives us laws without pl^n and enact- 
ments without examination. 

The only remedies for this condition of affairs as to public 
measures are, it seems to me, those that I have suggested. 
Firstly, the appointment of a counsel of revision. Secondly, 
the election at the same time with the governor of certain 
public officers, such as the Attorney-General, Secretary of 
State, etc., who shall have seats in the legislative body, some 
in the Senate and others in the House, and who shall be 
regarded as the fountains, for the session, of public legisla- 
tion on the part of the party in power. Eesponsibility would 
thereupon attach to power, and with the attaching of this 
responsibility would come greater care in the drafting, merit 
in the contexts, and decency in the passage of public laws. 
As to private legislation, we must wholly renounce the idea 
that such administrative regulations and granting of fran- 
chises are laws strictly speaking. We must regard them 
from the standpoint of the Boman law that they are excep- 
tions to law, and are extraordinary exercises of sovereign 
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power, which should be granted only after a careful investiga- 
tion has been made, both by the taking of evidence, advice of 
experts, the hearing of counsel, and never entertained unless 
adequate notice has been given before the beginning of the 
session of the intention to apply for such a bill. Courts of 
justice should be empowered to enjoin improper applications, 
if they are in derogation of contract rights ; and the Legisla- 
ture should absolutely refuse to proceed with any private or 
local bills after their promoters have, in good faith, themselves 
abandoned its prosecution. 

Nothing would so embarrass, completely confound, and 
eventually destroy the lobby, as we now know it, as such a 
course of procedure. Think of our average lobbyist aiding 
in the conduct of any such investigation, instead of hobnob- 
bing with members, drinking champagne with them, and 
playing poker. 

If we were to ask the average lobbyist to earn his money 
by doing actually useful hard work, in preparing for and try- 
ing causes before legislative committees, we would have an 
experience analogous to that which most of us have had when 
we suggested to some beggar to earn by an hour's honest hard 
work in the cellar the money we proposed to give him. He 
forgets his simulated hunger and runs away. 

Of all the people on the face of the earth, we are perhaps 
the most quick-witted to perceive the advantages of a division 
of employments ; and yet in two notable particulars we have 
utterly failed to appreciate the advantages of the application 
of this beneficial law ; the one is in our legislation and the 
other as to the bar. The bar is still in a colonial condition. 
Its members are conveyancers, attorneys, solicitors, parlia- 
mentary agents, counsel and barristers, at one and the same 
time, and are expected to perform all these functions with 
success. 

Our legislators, coming together as they do, without any 
preparation for their work, are equally embarrassed by the 
magnitude of interests that demand their attention, by the 
utter want of arrangement of the bills which are brought 
before them, and by the complete absence of all responsi- 
bility with reference to the character and the consequences of 
the legislation which from year to year they are called upon 
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to enact. Were they the purest, most high-minded, and 
best of mortals, they could not but fail of success in such a 
condition of affairs. They are called upon to do impossibili- 
ties. You will admit that to bring together one hundred and 
fiixty men, taken from different vocations of life, put them 
into a large cotton-mill, and tell them to make calico, with- 
out superintendence, without any one to teach them the pro- 
cesses, without any one being responsible in any shape or 
form for the product, must result in very bad calico indeed, 
even if at the end of a hundred days' labor they could 
produce a yard of it. 

Will you claim that it is the perforn^ance of a simpler 
function to legislate wisely and well, to foresee the effects 
and secondary consequences of laws, than it is to make calico ? 
And yet we expect that without any preparation for their 
work, without any leadership, without responsibility, and with- 
out method, our one hundred and sixty odd legislators shall 
each year act with wisdom, discrimination, and judgment, 
surrounded as they are by a lobby of sinister, dangerous, and 
corrupt characters, who tempt their virtues and warp and mis- 
lead their judgments. 

Let us for once recognize the fact that we have neglected 
the improvement of the instrument of civilization known as 
the law-making power ; that we have retained legislative ma- 
chinery as ill-fitted for the modern usages of society as the 
hand spinning-wheel is when compared with the steam spin- 
ning-jenny ; and that whilst we are, in the uses of implements 
adapted to industrial pursuits, farther advanced than any other 
civilized nation on earth, we are in reference to legislatidji 
probably the most backward among the four leading nations. 

There is scarcely a State in which there exists a large rail- 
way corporation, the Legislature of which is not more or less 
under the influence of the directors of that corporation. The 
possibility of this pernicious influence arises from this want of 
method ; and the more shameless and dangerous exhibition of 
this corrupt influence would probably cease when legislative 
chaos shall come to an end. Hopeless indeed would be the 
condition of the United States if the corruption, recklessness, 
and crudity of legislation that we see so constantly about us 
were a necessary concomitant of our institutions ; but there 
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is much to hope in the future, because we have never seriously 
attempted to remedy this evil. Our attention had not been 
directed to it. Had we attempted to reform it and failed, a 
lamentable state of affairs would really exist for us. But the 
great Leviathan, the American public, has not moved in this 
direction, and I have no doubt that a persistent drawing of 
attention to this shortcoming, and a frequent discussion of 
the methods by which it may be remedied, will cause us to 
deal as effectually with our defective method of law-making 
as we did with the bad organization of labor in slavery. 



At the conclusion of the address, the Society, by vote, 
expressed its thanks to Mr. Sterne for the paper, and after a 
motion to print the same prevailed, it was resolved that a 
committee of five be appointed by the President to take into 
consideration how best to carry out the reforms advocated in 
the foregoing address. The President appointed as such 
committee Simon Sterne, Charles Watrous, Cephas Brainerd, 
John C. Eno, and Meyer S. Isaacs. 



-. ■>-■■ 



1 .. 






« ,'. ■ 




i 



V 







3 2044 021 088 661 




